INSTRUCTIONS TO APPLICANTS APPEALING TO THE BOARD OF
ADJUSTMENT FOR A VARIANCE

The board strongly recommends that before making any appeal, you become
familiar with the zoning ordinance and also with the New Hampshire Statutes
TITLE LXIV, RSA Chapters 672- 678, covering planning and zoning.

A variance is an authorization which may be granted under special circumstances to use your property
in a way that is not permitted under the strict terms of the zoning ordinance.

For a variance to be legally granted, you must show that your proposed use meets all five of the
following conditions:
1. Granting the variance must not be contrary to the public interest.
2. The proposed use is not contrary to the spirit of the ordinance.
3. Granting the variance would do substantial justice.
4. The proposed use would not diminish surrounding property values.
5. Denial of the variance would result in unnecessary hardship to the owner.
Hardship, as the term applies to zoning, results if a restriction, when appliedto a
particular property, becomes arbitrary, confiscatory, or unduly oppressive because of
conditions of the property that distinguish it from other properties under similar
zoning restrictions. RSA 674:33, I(b)(5) provides the criteria for establishing
unnecessary hardship:
(A) For purposes of this subparagraph, “unnecessary hardship” means that, owing to special
conditions of the property that distinguish it from other properties in the area:
(i) No fair and substantial relationship exists between the general public purposes of the
ordinance provision and the specific application of that provision to the property; and
(ii) The proposed use is a reasonable one.
(B) If the criteria in subparagraph (A) are not established, an unnecessary hardship will be deemed
to exist if, and only if, owing to special conditions of the property that distinguish it from other
properties in the area, the property cannot be reasonably used in strict conformance with the
ordinance, and a variance is therefore necessary to enable a reasonable use of it.

The following chart may be helpful in completing a variance application:
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Statutory Requirements (RSA 674:33, I(b))
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Explanation

1.

The variance is not contrary to the public
interest.

The proposed use must not conflict with the explicit or
implicit purpose of the ordinance, and must not alter the
essential character of the neighborhood, threaten public
health, safety, or welfare, or otherwise injure “public
rights.”

would result in unnecessary hardship.
Unnecessary hardship can be shown in
either of two ways:

First is to show that because of special
condition of the property that
distinguish it from other properties in the
area:
(a) There is no fair and substantial
relationship between the general
public purposes of the ordinance

provision and the specific application

of that provision to the property; and
(b) The proposed use is a reasonable one.

Alternatively, unnecessary hardship exists
if, owing to special conditions of the
property that distinguish it from other
properties in the area, the property cannot
be reasonably used in strict conformance
with the ordinance, and a variance is
therefore necessary to enable a reasonable
use of it.

2. The spirit of the ordinance is observed. As it is in the public’s interest to uphold the spirit of the
ordinance, these two criteria are related.

3. Substantial justice is done. The benefit to the appllcz.mt should not be outweighed by
harm to the general public.
Expert testimony on this question is not

} . ive, i . Th 1
4. The values of surrounding properties are conc'l:;swe hbut cgzlmot oF fl‘%ﬁorﬁ ¢ ¢ board mr?y also
not diminished. consider other evidence of the effect on  property

values, including personal knowledge of the
members themselves.

5. Literal enforcement of the ordinance The applicant must establish that the property is

burdened by the zoning restriction in a manner that
is distinct from other land in the area.

(a) Determine the purpose of the zoning restriction in
question. The applicant must establish that, because
of the special conditions of the property, the
restriction, as applied to the property, does not serve
that purpose in a “fair and substantial” way.

(b) The applicant must establish that the special
conditions of the property cause the proposed use to
be reasonable. The use must not alter the essential
character of the neighborhood.

Alternatively, the applicant can satisfy the unnecessary
hardship requirement by establishing that, because of the
special conditions of the property, there is no reasonable
use that can be made of the property that would be
permitted under the ordinance. If there is any reasonable
use (including an existing use) that is permitted under
the ordinance, this alternative is not available.
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